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April 26, 2004

Via Overnight Mail

Hon. William Lockyer
California Attorney General
1300 “I” Street

Sacramento, CA 95814

Re: Methyl Mercury Exposure From Canned Tuna
California Proposition 65

Dear Attorney General Lockyer:

Our firm has been approached over the past several months by a number of
individuals concerned over the dangerously high levels of mercury found in
canned tuna. More specifically, many of these individuals have suffered from
methyl mercury poisoning through consumption of canned tuna. Like many
people, these individuals greatly increased their intake of this product in recent
years based on government reports and industry advertising touting the health
benefits of eating fish, including canned tuna.

As both of your agencies well know, large predatory fish species
accumulate mercury in their tissues as shown by numerous tests. When humans
consume such fish, approximately 95% of mercury is transmitted and absorbed.
See Exhibit A. The industry has known of this contamination for years, but fails
to warn consumers of mercury levels through notice on individual cans of tuna,
despite now clear evidence indicating the toxicity of canned tuna through both
governmental and private testing.
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Because both the Environmental Protection Agency and the National
Academy of Sciences have expressly identified canned tuna as a health risk, the
people who have approached us do not understand why state and federal agencies
have not taken action to ensure that the canned tuna industry fully and clearly
warns the public of the mercury risk as required by law.

We would like to tell the individuals who contact us that state and federal
agencies will require the tuna canning industry to post clear warnings on canned
tuna disclosing mercury levels. One of these individuals, Ms. Wendy Moro of
Burlingame, California, has taken her case to governmental agencies and the
media hoping to effect change that way, but to no avail. Ms. Moro has appeared
on nationally-televised new programs, and numerous local and national
publications have covered her battle with mercury poisoning as a result of her
eating canned tuna regularly for roughly three years.

We view this matter as a clear violation of California’s Proposition 65 as the
canned tuna industry’s product contains mercury and methyl mercury without
providing a clear and effective warning as required by Health and Safety Code
Section 25249.6. See Exhibit B.

The law offices of Cotchett, Pitre, Simon & McCarthy have identified
Bumble Bee, Chicken of the Sea and Starkist, among others, as brands which fail
to provide clear and reasonable warnings. We have reviewed scientific studies
conducted by Dr. Jane Hightower, the Mercury Policy Project and the FDA. See
Exhibitts A and C, respectively; see also
www.epa.gov/waterscience/fishadvice/advice.html. Both mercury and methyl
mercury are listed as chemicals known to the state and federal governments as
causing reproductive toxicity and other ill effects. More important, the federal
government began publishing reports of elevated mercury levels in canned tuna in
1993. See Exhibit C. Thus, the identified companies have known that they were
in violation of Proposition 65's warnings requirements for more than a decade.
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We are aware that a lawsuit was filed nearly two years ago, entitled Public
Media Center v. Tri-Union Seafoods, L.L.C., H.J. Heinz Co., and Bumble Bee
Seafoods, Inc. Case No. 01-402975 (May 31, 2002). However, our check of the
files indicates that neither of your agencies have intervened or otherwise
participated in this case. We are concerned that this case may be inappropriately

resolved absent your active participation and oversight in this very important
Issue.

Please advise us as soon as possible whether you intend to bring an action to
require mercury warnings on tuna can labels. We would hope to hear from you
within 60 days to avoid our filing an action. Should you have any questions,
please do not hesitate to contact me at (650) 697-6000.

Sincerely,

(O X

GLORIA D. SMITH

Enclosures



CERTIFICATE OF MERIT
Health and Safety Code Section 25249.7(d)

I, Gloria D. Smith, hereby declare:

(1) This Certificate of Merit accompanies the attached sixty-day notice(s) in which it is
alleged the parties identified in the notices have violated Health and Safety Code section
25249.6 by failing to provide clear and reasonable warnings.

(2) I am the attorney for the noticing party.

(3) I have consulted with one or more persons with relevant and appropriate experience or
expertise who has reviewed facts, studies, or other data regarding the alleged exposure to
the listed chemical that is the subject of the action.

(4) Based on the information obtained through those consultations, and on all other
information in my possession, I believe there is a reasonable and meritorious case for the
private action. I understand that "reasonable and meritorious case for the private action"
means that the information provides a credible basis that all elements of the plaintiffs'
case can be established and the information did not prove that the alleged violator will be
able to establish any of the affirmative defenses set forth in the statute.

(5) The copy of this Certificate of Merit served on the Attorney General attaches to it
factual information sufficient to establish the basis for this certificate, including the
information identified in Health and Safety Code section 25249.7(h)(2), i.e., (1) the
identity of the persons consulted with and relied on by the certifier, and (2) the facts,
studies, or other data reviewed by those persons.

Dated: QPLLQ_QL\ ) QL)OL’\



CERTIFICATE OF SERVICE

I am employed in San Mateo County, which is where service of the document(s) referred
to below occurred. [ am over the age of 18 and not a party to the within action. My business
address is Cotchett, Pitre, Simon & McCarthy, San Francisco Airport Center, 840 Malcolm
Road, Suite 200, Burlingame, California 94010. Iam readily familiar with Cotchett, Pitre,
Simon & McCarthy’s practices for the service of documents. On this date, I served or caused to
be served a true copy of the following document(s) in the manner listed below:

PROPOSITION 65 60-DAYS NOTICE LETTER
XXX BY MAIL: Icaused the sealed envelope containing the aforementioned
document(s) to be deposited with the United States Postal Service on that same
day in the ordinary course of business.

[SEE ATTACHED SERVICE LIST]
BY OVERNIGHT COURIER SERVICE: I caused the sealed envelope
containing the aforementioned document(s) to be delivered via overnight courier

service to the addressee(s) specified below:

BY FACSIMILE: I caused the document(s) to be transmitted to the telephone
number(s) of the addressee(s) specified below:

HAND DELIVERY: I caused the sealed envelope containing the aforementioned
document(s) to be hand delivered to the addressee(s) specified below.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed at Burlingame, California, on April 26, 2004.
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SERVICE LIST

The Hon. Gerald T. Shea

San Luis Obispo

County District Attorney

County Government Center, Room 450
San Luis Obispo, CA 93408

The Hon. James P. Fox

San Mateo County District Attorney
400 County Center, 3" Floor
Redwood City, CA 93101

The Hon. Thomas W. Sneddon, Jr.

Santa Barbara County District Attorney
1106 Santa Barbara Street

Santa Barbara, CA 93101

The Hon. George Kennedy

Santa Clara County District Attorney
70 West Hedding Street

San Jose, CA 94110

The Hon. Ronald L. Ruiz

Santa Cruz County District Attorney
701 Ocean Street, Suite 200

Santa Cruz, CA 95060

The Hon. Sharon O. Sullivan
Sierra County District Attorney
P.O. Box 457

Downieville, CA 95936

The Hon. Peter F. Knoll

Siskiyou County District Attorney
P.O. Box. 986

Yreka, CA 96097

The Hon. David W. Paulson
Solano County District Attorney
600 Union Avenue

Fairfield, CA 94533

The Hon. J. Michael Mullins
Sonoma County District Attorney
600 Administration Drive, Room 212
Santa Rosa, CA 95403

The Hon. James C. Brazleton
Stanislaus County District Attorney
P.O. Box 442

Modesto, CA 95353

The Hon. David L. Cross

Trinity County District Attorney
P.O. Box 310

Weaverville, CA 96093

The Hon. Phillp J. Cline

Tulare County District Attorney
221 South Mooney Blvd., Suite 224
Visalia, CA 93291

The Hon. Donald Segerstrom
Tuolumne County District Attorney
Two South Green Street
Sonora, CA 95370

The Hon. Michael D. Bradbury
Ventura County District Attorney
800 South Victoria Avenue
Ventura, CA 93009

The Hon. Patrick McGrath
Yuba County District Attorney
301 Second Street

Woodland, CA 95695

Los Angeles City Attorney’s Office
200 North Main Street, Room 1800
Los Angeles, CA 90012

San Diego City Attorney’s Office
Civic Center Plaza

1200 Third Avenue, Suite 1200
San Diego, CA 92101

San Jose City Attorney’s Office
151 West Mission Street
San Jose, CA 95110

San Francisco City Attorney’s Office
City Hall, Room 234
San Francisco, CA 94102

The Hon. Carl V. Adams

Sutter County District Attorney
446 Second Street

Yuba City, CA 95991
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The Hon. Gregg Cohen

Tehama County District Attorney
P.O. Box 519

Red Bluft, CA 96080

The Hon. Philip McDowell
District Attorney

P.O. Drawer D
Independence, CA 93526

The Hon. Alan Turner

Alpine County District Attorney
P.O. Box 248

Markleeville, CA 96120

The Hon. Gary Lleberstein
Napa County District Attorney
931 Parkway Mall

Napa, CA 94559

The Hon. Ron Calhoun

Kings County District Attorney
1400 West Lacey Blvd.

Hanford, CA 93230

The Hon. Michael Ramsey
Butte County District Attorney

25 County Center Drive
Oroville, CA 95965

The Hon. Tony Rackauckas
Orange County District Attorney
401 Civic Center Drive

Santa Ana, CA 92701

The Hon. Robert Burns

Lassen County District Attorney
220 South Lassen Street, Suite 8
Susanville, CA 96130

The Hon. John Poyner

Colusa County District Attorney
547 Market Street

Colusa, CA 95932

The Hon. James Relchle

Plumas County District Attorney
520 Main Street, Room 404
Quincy, CA 95971

The Hon. Ernest Licalsl

Madera County District Attorney
209 West Yosemite Avenue
Madera, CA 93637

The Hon. Thomas J. Orloff
Alameda County District Attorney
1225 Fallon Street, Room 900
Oakland, CA 94612

The Hon. Dean Flippo

Monterey County District Attorney
240 Church Street, Suite 101

Salinas, CA 93920

The Hon. Edward R. Jagels
Kern County District Attorney

1215 Truxtun Avenue
Bakersfield, CA 93301

The Hon. Todd D. Rlebe

Amador County District Attorney
708 Court Street, Suite 202
Jackson, CA 94542

The Hon. Michael Ferguson
Nevada County District Attorney
201 Church Street, Suite 8

Nevada City, CA 95959

The Hon. Gary Luck

Lake County District Attorney
255 North Forbes Street
Lakeport, CA 95453

The Hon. Jeffrey Tuttle

Calaveras County District Attorney
891 Mountain Ranch Road

San Andreas, CA 95249

The Hon. Brad Fenocchio

Placer County District Attorney
11562 B Avenue

Auburn, CA 95603

The Hon. Steve Cooley

Los Angeles County District Attorney
210 West Temple Street, Suite 18000
Los Angeles, CA 90012

The Hon. Gary T. Yency

Contra Costa County District Attorney
P.O. Box 670

Martinez, CA 94553

The Hon. Grover C. Trask, II
Riverside County District Attorney
4075 Main Street

Riverside, CA 92501
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The Hon. Robert J. Drossel

Del Norte County District Attorney
450 H Street

Crescent City, CA 95531

The Hon. Jan Scully

Sacramento County District Attorney
901 G Street

Sacramento, CA 95814

The Hon. Christine A. Johnson
Mariposa County District Attorney
P.O. Box 748

Mariposa, CA 95388

The Hon. Edward W. Hunt
Fresno County District Attorney
2220 Tulare Street, Suite 1000
Fresno, CA 93721

The Hon. Dennis L. Stout

San Bernardino County District Attorney
316 North Mountain View Avenue

San Bernardino, CA 92415

The Hon. Gordon Spencer

Merced County District Attorney
2222 M Street

Merced, CA 95340

The Hon. Terry R. Farmer

Humboldt County District Attorney
825 Fifth Street

Eureka, CA 95501

The Hon. Terence Hallinan

San Francisco County District Attorney
880 Bryant Street, Suite 325

San Francisco, CA 94103

The Hon. George Booth

Mono County District Attorney
P.O. Box 617

Bridgepont, CA 93517

CT Corporation System
818 West Seventh Street
Los Angeles, CA 90017

Bumble Bee Seafoods, LL.C
9655 Granite Ridge
San Diego, CA 92123

The Hon. Paula Dreschi Kamena
Marin County District Attorney
3501 Civic Center Drive, Room 130
San Rafael, CA 94903

The Hon. Gary L. Lacy

El Dorado County District Attorney
515 Main Street

Placerville, CA 95667

The Hon. Harry K. Damkar

San Benito County District Attorney
419 Fourth Street

Hollister, CA 95023

The Hon. Norman Vroman
Mendocino County District Attorney
P.O. Box 1000

Ukiah, CA 95482

The Hon. Robert Holzapfel
Gleen County District Attorney
P.O. Box 430

Willows, CA 95988

The Hon. Paul Pfingst

San Diego County District Attorney
330 West Broadway, Room 1300

San Diego, CA 92112

The Hon. Tom Buckwalter
Modoc County District Attorney
P.O. Box 1171

Alturas, CA 96101

The Hon. Gilbert Otero

Imperial County District Attorney
939 West Main Street

El Centro, CA 92243

The Hon. John D. Phillips

San Joaquin County District Attorney
222 East Weber Street, Room 202
Stockton, CA 95202

Register Agent For:
Del Monte Foods Company and Tri-
Union Seafoods, LLC
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